Land Use to Law

ADAPTIVE VIEW OF THE ENVIRONMENT considers the natural world as all inclusive, humans are part of the resource and  adaptation to the natural world is necessary for survival.

This is the holistic view we spoke of.

ECONOMIC VIEW OF THE ENVIRONMENT considers the natural resources and environment to be a commodity.  Most law and public policy are based on an economic view of the environment. (Constitutional rights to own property, pro-development policies)

Concept of FREE GOODS - there is no cost to use the air, water or land.  Simple supply and demand principles are applied to natural resources: abundance equals low value.

REASONS FOR CONFLICT BETWEEN ADAPTIVE AND ECONOMIC VIEWS:

IN TEXT 
Time span of outlook (economic short-term env. long term)

Priorities (Profit motive vs. conservation/protection)

Social solutions (Economic incentives vs. environmental impact reduction)

OTHERS
Values

Environmental costs externalized (cost of cleanup, disposal, loss of resource, etc.)

Public health or social issues

Cost /Benefits Analysis

ENVIRONMENTAL LAW, PUBLIC POLICY AND ETHICS

CHANGE

The mechanisms for change are rooted in the morality and necessity of the public.  Ethics are the guidelines of moral social behavior.  Public policy and law in the US almost always follow the morality of the people not the other way around.  Law often simply codifies the moral underpinnings of a people.  

 Environmental laws were passed prior to 1970 (Earthday) but it is only after the people became motivated that meaningful public policy regarding the environment was developed.   The National Environmental Policy Act was passed in 1969 and signed into law by Nixon on New  Years Day 1970.  Although NEPA only regulates activities by the federal government it has far reaching impacts on private sector since all federal facilities, and permits must pass a NEPA environmental impact inquiry.  

Most important though NEPA articulates a national environmental policy and goals, and  although the Supreme Court has held that NEPA did not create new enforceable "rights", the law does create administrative procedures, which must be followed.  The first step appears to have been small, but at the time it was incredibly significant.

The enforcement elements of NEPA were and are an uncommon act of Congress.  It is generally believed that mot Congressmen did not understand the enforcement power of the law or grossly underestimated it.  At the time, Congress was in a rush to adjourn for the Christmas holidays and wanted to show their constituencies some progress on environmental issues.  An amendment was added to the bill  by Representative Wayne Aspinall the consisted of one sentence   "Section 9. Nothing in this Act shall increase, decrease or change any responsibility or authority of any Federal official or agency created by other provision of law."  With that amendment and some refinement in language the bill was passed on the night before adjournment in the belief that is was only a policy statement and had no teeth.   The power in NEPA is found in Title I, Sec. 102(c) which requires the government to "report on proposals for legislation and other major Federal actions significantly affecting the quality of the human environment, a detailed statement by the responsible official on - (i) the environmental impact of the proposed action, (ii) any adverse environmental effects which cannot be avoided should the proposal be implemented, (iii) alternatives to the action..."

This statement is the basis for the involved environmental impact statements required for government projects, projects funded by the government or requiring a federal permit.   NEPA has had profound affects on the way the government and private sectors do business.

NEPA is used to illustrate that change occurs incrementally and often very slowly.   

ETHICS

Moral realist vs. Antirealist - Realists believe that moral values are real and objective and that humans discover these values.  The values are objective that is they exist without human awareness.  The Anti-realists believe that humans create or develop values.  

Text says Anti-realists is equated to a RELATIVIST VIEW ethics are a matter of opinion that there is no objective right or wrong.

Descriptive Ethics is simply a list of all of the various ethical approaches without assigning value to any of them

Normative Ethics applies value or opinion about the appropriateness of ethics.

Philosophical Ethics looks at underlying values and principles.

BIOCENTRIC  - life centered - all living things have inherent worth, humans have a duty to treat other life reasonably and with good intentions  (North American Indian traditions)

ECOCENTRIC - all living organisms and abiotoc things have value and are worthy of our good intentions.

ALDO LEOPOLD  "Do no harm."

LAND USE

Between 1982 and 1992 the amount of developed land in the US increased by almost 18% from 78,373, 000 acres to 92,352,000 acres.  In these same period the number of farms in the US decreased and the amount of cropland dropped from 420,960,000 acres to 380,640,000 acres.  The total developed portion of the United States is only 4.9% of the total landmass.  

Cropland losses included the conversion of cropland to other agricultural uses such as commitments to the Conservation Reserve Program (31,800,000 acres), to forest (3,100,000 acres), or rangeland (2,100,00 acres.  Of the 59.7 million acres taken out of cropland only 4.2 was converted to developed land.  The amount of land developed from other agricultural uses were 2.4 million acres of pasture, 2.1 million acres of rangeland, and 5.58 million acres of forest.

Governor Glendening is committed to stopping sprawl. 

Do we agree there is a problem?  

If there is such general agreement why isn't something done about it?

Fifth Amendment of the US Constitution "No person shall be held to answer for a capital or other infamous crime unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the militia, when in actual service, in time of war or public danger; nor shall any person be subject for the same offense to be put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor deprived of life, liberty or property, without due process of law; nor shall private property be taken for public use without just compensation."

The POLICE POWERS of government are those power's necessary to manage the public health safety and welfare... to maintain the peace and order.   The government has a duty to maintain the peace and health and safety of the public.

The state has the power, and arguably the duty, to regulate land use under the authority of the police powers.  Regulation may involve forced exchange of property via "eminent domain".

The US Supreme Court has held that private property is held under an implied obligation that the use of land is not injurious or harmful to the public at large; otherwise property ownership would be a license to act in the detriment or against the interests of the public.

Founding fathers believed that property rights are "natural rights", that is intrinsic to the individual and not derived from the government.  John Locke believed in natural rights, that people are born with equal rights to "own" themselves and to own the fruit of their labor.   Property rights have been described as a bundle of sticks that is several rights: the right to use the land, the right to determine its disposition,, the right of access and the right to bar access.  It is held under this approach that there can be no "degrees" of ownership.

TAKINGS are public or private encroachments on the property rights of a landowner without the agreement of the landowner or compensation.  TAKINGS are beyond the authority of government's police powers.  Very complex legal concepts.  Supreme Court has determined the test for a taking to be:

1.
is there a "nexus" or a direct relationship between the action and a legitimate public interest?

2
is there an invasion on to the property or is the land owner denied the right to control access?

3
is the legitimate public interest or benefit greater than the cost to the individual?

4.
is the individual denied the use of economic value of the property?

Point of Conflict between landowner rights and environmental pubic interests:

Environmental Protection (air and water pollution control, waste regulation etc.)

Resource Protection/Preservation (wetlands, forests, habitat, air quality etc.)

Land Use Regulations (zoning, development regulations, and impact fees)

FOUR PERIODS OF AMERICAN LAND USE

1. Before zoning hazardous or unhealthy activities were regulated using the principles of nuisance under common law.

2. Euclid v. Ambler Realty, Supreme Court decided local government had the right to regulate land use in districts and to direct growth within their districts.  This decision essentially extended the power of government to an n important role beyond the common law controls.  The burden of proof was on a municipality to show why a regulation should be enforced, if challenged the municipality would have to demonstrate specific harm that would be mitigated by the regulation.  The regulation did not presume either side was right.

3. The third period of land use controls governments were given broad authority and powers to control growth and development.  Eventually exclusionary zoning practices were found showing economic or social preferences.  Significant abuses of power were found.

4. In the latest round of land use decisions by the Courts, Governments have been restricted in their power and have been shown to have a duty to not discriminate in zoning practices.  Home rule was placed under requirements and democratization was injected into the process.

ANIMAL RIGHTS

Do animals have rights under the law?

STANDING

Existing law does not give standing to "things"... only persons with the notable exceptions of corporation (except these can be explained as persons ion the form of shareholders)

It is illegal to beat or starve a dog but the laws do not assign "rights " to the dog.  The dog cannot sue its owner; the dog's advocate cannot sue the owner.  The statute places a liability on the owner or the person to express an underlying morality that dogs should not be beaten or starved.

If a company were to pollute a lake, a third person wishing to protect the lake must show an interest in the lake (standing) or under contemporary federal laws demonstrate the violation a particular statutes.  Simply wishing to stop the company from polluting the lake is not enough.

Two misconceptions about legal status: (Dr. Cristopher Stone "Earth and other Ethics")

1.
Legal statue is usually equated with legal rights

2.
Legal rights are attached to a thing only if there is an underlying morality

Should animals have standing?

Unintended consequences...if non-persons have rights will they be the same rights as those we have? Will they be equal under the law, how will they press their rights? How will disputes be settled between non-persons? (Will the forest have relief from the gypsy moth?  If forests are sprayed for the moth, will the birds have standing?  How will the rights or the undeveloped site be protected?  If non-persons have legal rights will they also have legal burdens?  Rights cannot guarantee intactness or an unchanging condition.  What about legal disadvantage (liability)?  Since non-persons cannot distinguish right from wrong they could not be held accountable.)

STEWARDSHIP - 

EVOLVING STANDARDS (Odyseus and slaves as property, human rights)

